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1 (Whereupon, the following testimony is deemed 

2 confidential material and subject to protective order 

3 entered by the Superior Court of the County of Los 

4 Angeles, State of California and is bound separately.) 
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23 Q. All right. And so the proposal, for 

24 instance, on Page 1021, the first item is Marlboro 

25 filter allowance $4.50. So that is Albertsons 

135 

1 confirming that the proposal that Philip Morris has made 

2 is that for a carton of Marlboro filters sold, 

3 Albertsons will receive $4.50 back? 

4 A. Basically, yes. 

5 Q. "Basically" bothers me, because I thought 

6 I had it all. So did I miss some part of that? 

7 A. It's not — it's what Albertsons, the 

8 store, has purchased, not sold. It's a withdrawal. 

9 That's the only difference between what was — it's just 

10 a technicality. There are two approaches. There's what 

11 is called a scan sale. In other words, Philip Morris 

12 would pay Albertsons only on what we can prove we sold 

13 through the register. And then there is a purchase 

14 format, which we will be paid on what we purchase from 

15 our distribution centers. 

16 Q. Okay. 

17 A. The bottom line is the same, but there is 

18 a technical difference between the two. 

19 Q. I follow. And the purchase is not that 

20 you purchased it direct, new direct, from the tobacco 

21 company. 

22 A. No. 

23 Q. It's that you drew it out of your own 

24 warehouse? 

25 A. We purchased this from our own warehouses. 
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1 (Whereupon, this ends the testimony deemed 

2 confidential material and subject to protective order 

3 entered by the Superior Court of the County of Los 

4 Angeles, State of California.) 
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1 (Whereupon, the following testimony is deemed 

2 confidential material and subject to protective order 

3 entered by the Superior Court of the County of Los 

4 Angeles, State of California and is bound separately.) 
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Q. How many cartons of cigarettes does 

Albertsons sell in California per week or per month or 
per year? 

A. I don't know. 

MR. EATON: Compound. 

BY MR. HULBURT: 

Q. Can you give me some estimate? I'm 

wanting you to choose whichever time period works best 


for you. 

MR. BOGGS: I will restate my earlier objections 
and reserve my right to stop the testimony at some point 
if I deem it's going beyond what you stated your purpose 
was for the earlier similar question and allow the 
witness to answer, if he's able to. 

THE WITNESS: Our contracts with Philip Morris 
are based on a number of cartons we sell per week, and 
it varies, depending upon the group in California, from 
50 cartons a week to 220, approximately. 

BY MR. HULBURT: 

Q. For all California stores? 

A. Yes. 

Q. So from 50 to 220 cartons per week 

throughout California. That's not per store? 

A. It's within groups of stores. In other 

words, there's a Sav-On drug group. There's Lucky South 
group. Lucky North group, and the Albertsons group. 

Maxx is included in the Albertsons group. 

Q. Okay. 

A. And as stated earlier, the Albertsons 

stores are under a different agreement than the American 
Stores are. So it puts — we have separate contracts 
based on their store volumes, and I — each group sells 
a different level of cigarettes. And I can't recall. 

165 

But, as I said, each group falls somewhere between 50 
cartons a week to 220 cartons a week, with Albertsons 
being the higher volume group. I couldn't tell you 
whether Lucky North was 100 or Lucky South was 100 or 
the drug stores were 50. 

Q. How many groups are there in California? 

A. For the purposes of the contract, four. 

Q. So for purposes of the idea that each 

group sells 50 to 220 cartons of cigarettes per week, 
there are four groups? 

A. Yes. 

Q. Does that mean that Albertsons sells 

between 200 and 880 cartons of cigarettes per week in 
the State of California? 

A. No. I said Albertsons sold an average of 

220 cartons a week, I believe. 

Q. My last question was trying to be the all- 

inclusive Albertsons. Does Albertsons, through all of 
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19 its divisions, groups, individual stores, sell between 

20 200 and 880 cartons of cigarettes per week in 

21 California? 

22 A. Albertsons in California sells — excuse 

23 me. Albertsons nationally, by contract, numbers that 

24 Philip Morris has provided, sells an average of about 

25 220 cartons per week per store nationally. I have no 

16 6 

1 records in my possession that says what each store does. 

2 Q. And your last answer, talking about 

3 Albertsons nationally, you're talking about Albertsons 

4 through all of its various divisions? 

5 A. Yes. 

6 Q. And is it your understanding that the 

7 average sale in California is consistent with the 

8 average national sales? 

9 A. Yes. 

10 Q. So would your best estimate for California 

11 cigarette sales through all of the Albertsons' divisions 

12 be that each store on average sells approximately 220 

13 cartons of cigarettes per week? 

14 MR. BOGGS: Objection. Calls for speculation. 

15 You may answer. 

16 THE WITNESS: Oh. I don't know what the 

17 statistics are in California versus the rest of the 

18 company. All I know is that Albertsons as a corporation 

19 sells an average of approximately 220 cartons per week 

20 per store. 

21 BY MR. HULBURT: 

22 Q. Do you have any information that tells you 

23 that the sale of cigarettes through Albertsons' 

24 divisions in California is significantly different than 

25 the national average that you are aware of? 

167 

1 A. I can't answer that without going through 

2 my files. There may be some correspondence that may 

3 give me different numbers; but, no, off the top of my 

4 head, I don't think so. 

5 MR. FOSTER: Can we go off the record and pause 

6 for a second? 

7 MR. HULBURT: Sure. 

8 (Whereupon, this ends the testimony deemed 

9 confidential material and subject to protective order 

10 entered by the Superior Court of the County of Los 

11 Angeles, State of California.) 
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1 (Whereupon, the following testimony is deemed 

2 confidential material and subject to protective order 

3 entered by the Superior Court of the County of Los 
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Angeles, State of California and is bound separately.) 


Q. On the next page, numbered 486, there's a 

description of current volume for Albertsons Drug Stores 
of 64; Philip Morris volume 30; 2000 objective, 35. 

I want to know, what does this mean? Does 
this mean that Albertsons Drug Stores are currently 
selling 64 what? 

A. Cartons of cigarettes a week. 

Q. Of all brands? 

A. Yes. 

Q. In all locations identified; Sav-On, Osco, 

Osco/Jewel? 

A. 

Q. 


A. Yes. 

Q. It lists current year-to-date share for 

Philip Morris, 62.93. Is that your understanding? Is 
that the Philip Morris share nationwide, or is that the 
Philip Morris share of sales at Albertsons Drug Stores? 
MR. BOGGS: Objection. Calls for speculation. 

171 

You may answer. 

THE WITNESS: I don't know. 

(Whereupon, this ends the testimony deemed 
confidential material and subject to protective order 
entered by the Superior Court of the County of Los 
Angeles, State of California.) 


(Whereupon, the following testimony is deemed 
confidential material and subject to protective order 
entered by the Superior Court of the County of Los 
Angeles, State of California and is bound separately.) 
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15 // 

16 Q. The needle in the haystack now, but I'm 

17 sure that I saw — I will just represent this to you. 

18 I'm sure that I saw a document, a memo, from you to 

19 Philip Morris — I want to say in 1999 — explaining 

20 that Brown & Williamson was refusing to pay $85,000 and 

21 change, and that Philip Morris had now agreed to pay it 

22 because Brown & Williamson thought that Philip Morris 

23 was getting more than their fair share or they were 

24 getting less than their fair share. 

25 Let me just throw that out to you. Does 

179 

1 that refresh your recollection at all regarding some 

2 issue like that related to Brown & Williamson? 

3 A. My apologies for my poor memory, but you 

4 are correct in that — 

5 Q. Tell me what happened in that scenario. 

6 A. We entered an agreement with Philip Morris 

7 on a particular date to become our primary cigarette 

8 display supplier. They would furnish equipment, and we 

9 would be paid certain dollars per month. 

10 At this point in time, without records in 

11 front of me, I can't give you dates, but Philip Morris 

12 did not in fact convert the stores to the agreement on a 

13 timely basis. But because of the intent of the letter 

14 that we were going to go with Philip Morris, an 

15 announcement to the industry that we were in fact going 

16 to go with a Philip Morris contract. Brown & Williamson 

17 chose then to say that their contract was void, even 

18 though in fact they were in compliance, because Philip 

19 Morris hadn't physically done what they were supposed to 

2 0 do. 

21 That correspondence that you are referring 

22 to was our attempt to obtain payment for the fact that 

23 we were in compliance with the Brown & Williamson 

24 contract, because Philip Morris had not put in their 

25 equipment and changed the display in the stores. 

180 

1 Ultimately, what happened was Brown & Williamson did in 

2 fact concede that we were in compliance and paid us. 

3 And Philip Morris, a quarter later, did in fact concede 

4 that the problem is theirs and began paying us the 

5 following quarter. So all was resolved. 

6 (Whereupon, this ends the testimony deemed 

7 confidential material and subject to protective order 

8 entered by the Superior Court of the County of Los 

9 Angeles, State of California.) 
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